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CAMPBELL, Senior Circuit Judge. Def endant - appel | ant

Jose Santo pled guilty to drug conspiracy and other charges
after being told -- incorrectly, as it turned out -- that he
faced a statutory mandatory m ni numsentence of only five years.
Later, upon determning that Santo was responsible for nore
drugs than was initially contenplated, the district court
sentenced him subject to the ten-year nmandatory m ni num
applicable to the greater drug quantity. Santo contends that
the court’s understatenment of the mandatory m ninmum penalty
rendered his guilty plea involuntary, as the error both viol ated
an express provision of Fed. R Crim P. 11 requiring advice as
to the mandatory mninmum penalty provided by |aw and also
affected his substantial rights. See Fed. R Crim P. 11(c) (1)
and (h). We agree, and allow Santo to wi thdraw his plea.
l.

On Decenber 3, 1998, Santo and t hree co-defendants were
charged with conspiracy to distribute heroin, 21 U S.C. § 846,
and the distribution of heroin, 21 U S.C. 8 841(a)(1). Santo
was al so charged with nmaking false statenents to a federal |aw

enforcement officer, 18 U S.C. § 1001, and making false



statements in a passport application, 18 U S . C. § 1542.
Thereafter, Santo signed a plea agreenent with the United States
Attorney, in which he agreed to plead guilty to all the counts
against himin the indictnent and admtted that he was, in fact,

guilty of each of these offenses.!?

The plea agreenent was of the sort authorized by Fed. R
Ctim P. Rule 11(e)(1)(B), wunder which the governnment’s
recommendati on or request contained in the agreenent does not
bind the court, and the defendant may not w thdraw his plea
should the court decline to accept the governnent’s
recommendation or request. See Fed. R Crim P. 11(e)(2).
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A. The pl ea agreenent

The plea agreenent included a statement of Santo’s
mandatory m ni num and maxi nrum penalties. Count One, the
conspiracy charge, was said to have

a maximum of 40 years and a mandatory

mnimum of 5 years, in federal prison

wi t hout parole, to be followed by a term of

supervised release of at |least 4 years, a

fine of up to $2,000,000, and a special

assessment of $100, 000.

The distribution counts were each said to provide, inter alia,
for a maxinmm of twenty vyears inprisonment, and the false
statenment counts, inter alia, twenty years and five years
respectively.

The pl ea agreenment went on to announce that the parties
“wll take the following positions at sentencing under the
United States Sentencing Cuidelines”:

The parties agree to take the position in

connection with the drug counts that Santo

is accountable for at |east 100 granms of

heroin, that his Base O fense Level is 26

(100-400 grans of heroin), and the five year

m ni mum mandat ory provision is applicable.

After reference to an agreed four-Ilevel upward adjustment for
being an organizer or |eader under U S.S.G § 3Bl.1(a), the
parties agreed to take the position that the “safety valve”

provi sion was inapplicable and that Santo’s adjusted offense

| evel on the drug counts was 30. The parties agreed to an
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adj usted of fense | evel of 10 on the two fal se statenments counts,
and to a possible three-level reduction for acceptance of
responsibility under U S.S.G § 3Bl1.1, subject to certain
condi tions.

The plea agreenment next contained a section entitled
“Sent ence Recommendation,” which read as follows: “The U.S.
Attorney takes no position at this time concerning his sentence
recommendation before the district court . . .“ In this section
the parties agreed there was no basis for departure from the
range established by the sentenci ng guidelines, except possibly
for substantial assistance under U S.S. G § 5KI1.1. The pl ea
agreenment further provided:

7. Court Not Bound By Adreenent

The sentencing recommendati ons made by the
parties and their respective calculations
under the Sentencing Guidelines are not
bi nding upon the U. S. Probation O fice or
the sentencing judge. Wthin the maxinmm
sentence which Santo faces under the
applicable law, the sentence to be inposed
is wthin the sole discretion of the

sentenci ng | udge. Santo’'s plea wll be
tendered pursuant to Fed. R Crim P.
11(e) (1) (B). Santo may not wi thdraw his

pl ea of guilty regardless of what sentence
is inmposed. Nor may Santo wi thdraw his plea
because the U.S. probation office or the
sentencing judge declines to follow the
Sent enci ng Gui del i nes cal cul ati ons or
recommendati ons of the parties.

B. The Rule 11 hearing




On April 22, 1999, the district court conducted a
change of plea hearing pursuant to Fed. R Crim P. 11 for Santo
and one of his co-defendants. The parties filed the
abovenentioned witten plea agreement with the court. The
district court explained the nature of the charges and the
rights that Santo was giving up by pleading guilty. Santo, who
participated in the hearing via an interpreter, responded that
he under st ood.

Consistent with the plea agreenent, the court told
Santo that he faced a mandatory m ni num sentence of five years’
i nprisonment and a maxi num sentence of forty years:

Now | et’s tal k about what may happen here if

you plead guilty. When Congress passes a
| aw they pass a maxi num possi bl e sentence.

And t he maxi mum sentence here for the crine
of distribution of heroinis twenty years in
prison . . . On the conspiracy charges,

because the governnment in your case, M.

Santo, says nore drugs are attributable to
you, the maximum sentence is potentially
—wel |, the maxi num sentence i s, the maxi num

forty years in prison . . . and | have to
give you five years in prison, there's a
mandat ory m ni nrum sent ence.

[ Enphasi s supplied.] The court made no nmention of the
possibility of a higher statutory mandatory m nimumin the event
that a greater quantity of drugs was attributed to Santo.

Noting that Santo’'s other charges <could be sentenced



consecutively, the court stated that it could add up all of his
charges to a maxi nrum of 185 years, or life inprisonnent.

The court then turned to the sentencing guidelines:

Now, [I’Il ask M. Pelgro [the Assistant
United States Attorney] . . . what he thinks
the range is in each case. | turn to him

not because he governs the range, 1’11
figure out what the range is, but 1’'1]
listen to him 711 listen to your
attorneys, |I'Il listen to you, I'Il listen
to the probation officer, but you need to
know that he thinks the range is because
probably he’'s the person who is |ooking for
the npst severe sentence.

[ Emphasi s supplied.] The governnment responded: [We believe
that M. Santo will come out, or we think he’'ll conme out at
total offense level 27 . . .7 The governnment went on to state
that the guideline sentencing range was 87 to 108 nonths
(approxi mtely seven to nine years), based on a crim nal history
category of I1l1l. The court then addressed Sant o:

Now, M. Santo, listening to M. Pelgro, he

says that the way he now calculates the

sentencing guidelines, you're |ooking at a

m nimum 87 nmonths in prison and a maxi num

108 nmonths. |s that how you understand it?

M. Santo: Yes.

Shortly thereafter, the court stated:

I n each case, gentlenmen, you nust understand
that | am no part of the plea bargain; that

Il will inmpose the sentence | think is
appropriate under the law. |1’mnot agreeing
to go along with anything. Il will follow
the law and inpose what | think is an
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appropriate sentence. Do you understand
that, M. Santo?

M. Santo: Yes.

Santo stated that his plea was based on no i nducenents
ot her than the plea agreenment. The district court found that
Santo knowingly, intelligently, and voluntarily exercised his
right to plead guilty. Before accepting Santo’s plea, the court
stated: “Understand, now, if you plead guilty there is no taking
it back or starting over.”

On or around June 28, 1999, the United States Probation
Office provided Santo’s counsel with a copy of the pre-sentence
report (PSR) pursuant to Fed. R Crim P. 32(b)(6)(A.
Probation found Santo responsible for 1000 to 6000 grams of
heroin, rather than the 100 to 400 grans contenplated in the
pl ea agreenent and at the Rule 11 hearing. Pursuant to 21
U S.C. 88 841 and 846, these increased drug anounts raised
Santo’s mandatory penalties from five years mninum and forty
years maximum to ten years mninmum and |ife maxi num I n
addition, they raised Santo’s offense level to 33. See U S.S. G
8§ 1B1.3. Applying a crimnal history category of II1Il, probation
recommended a sentence of 168 to 210 nmonths, with a mninmm

sentence of ten years and a maxi mumof |ife inmprisonment.? Santo

2At first, the PSR set forth a mninmum sentence of five
years and a maxi num of forty years. On July 27, 1999, that was
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did not then file any objections to the PSR or nove to w thdraw
hi s pl ea.

C. The sent encing hearing

On July 27, 1999, the district court held a sentencing
hearing. The court addressed the discrepanci es between the PSR
and the plea agreenent and Rule 11 di scussi on:

Let me put on the record the additional
matter. | don't think this is going to
i npact the sentencing process as we (o
forward, but the record should be conplete
and t he probati on of ficers have
appropriately advi sed ne.

Upon the investigation post plea of the
probation department, it appears that the
quantity of drugs involved warrants a
statutory term of inprisonnent of a m ninmm
of ten years and a maximumof life. At the
time of the plea, M. Santo was advi sed t hat
t he maxi mum sentence he could face, if he
pl eaded gquilty, was 40 years in prison.
Therefore, | state, so everyone is clear on
it, if things eventuate such that justice
requires a sentence of more than 40 years,
wi t hout nmore, M. Santo will be entitled to
wi thdraw his plea and get his case in order
to stand for trial

The court then grouped the vari ous counts agai nst Santo, applied
the wupward and downward adjustnents, and stated that the
sentenci ng range was 168 nonths to 210 nonths. The court asked

t he government and Santo’ s counsel if it had properly cal cul ated

changed to a m ni num sentence of ten years and a maxi numof life
i mpri sonment .
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t he sentence under the guidelines. Initially, Santo’ s counse
objected to the fact that the anmpunt of drugs for which he was
responsi bl e had been increased since his change of plea:

| have no problem with the calculations
based on the anount that’'s estimted by
probation to be attributable to M. Santo
The problem | have 1is that the plea
agreenment was based on accounting only 100
granms to M. Santo’s activity. And his plea
and all the discussions and negotiations
were based on that |evel of a hundred grans
whi ch woul d have started himat |evel 26 and
t hen done the adjustnents. And that’s why,

again, |1 don’'t question the mth, but |
question the quantity that’'s attributed to
hi m

The district court acknow edged that a | esser drug quantity had
been negotiated, but stated that “[u]lnder a sentencing
gui delines regi me probation has done what it’s supposed to do
and has given nme informati on that appears unchal | enged, that the
drug quantity is substantially greater, and I’'m |’ mdi sposed to
followit.”

I n response, Santo’s counsel stated:

Let nme just, one issue | didn't — wth
respect to this changing of the m ni mum and
maxi mum | did address that earlier with ny

client and anticipating your Honor’s ruling
| told himthat’'s probably what’s going to
happen so I’m not worried about that aspect
of it. . . . So | know that it is not
witten in stone, that it’s not sonething
the defendant can count on, but as a
practical matter that’s basically what he
was counting on was a range closer to that
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fully understanding that there’'s a |ot of
vari abl es of things that won't be known.

The district court responded that it was bound by the sentencing
gui delines and found that the drug quantities in the PSR were
accur at e. It noted that Santo had preserved his rights with
respect to the court’s rulings and findings.

The governnent stated that it felt “bound to recomrend
the low end of the guideline sentencing range, which is 168
months.” Santo did not seek to withdraw his guilty plea, but
rat her asked to be sentenced at the |Iow end of the range. The
district court sentenced Santo to 168 nonths (fourteen years)
i ncarceration.

.

On appeal, Santo seeks to withdraw his plea. He
contends that the district court’s wunderstatement of the
statutory mandatory m ni numsentence (as five years, rather than
the ultimately applicable ten years) violated Rule 11(c)(1)’s
explicit requirement that the court advise the defendant of “the
mandat ory m ni num penalty provided by law, if any.” Sant o
further argues that the court’s error affected his substanti al

rights.® See Fed. R Crim P. 11(h).

5In the alternative, Santiago seeks resentencing on the
separate ground that the anmount of drugs upon which his sentence
was based was unsupported. Since we reverse on the first
ground, we do not reach this point.
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Bef or e addr essi ng these contenti ons, we note that Santo
did not request to withdraw his guilty plea in the district
court. This om ssion, however, is not necessarily fatal where
a fundanmental m stake in Rule 11 procedure is asserted.

Ordinarily, we deem an issue not raised
before the district court to be waived. W

wll, however, determ ne conpliance wth
Rule 11, even if a claim of non-conpliance
was not presented in the district court, if

the record is sufficiently devel oped, which
is generally the case because of Rule
11(g)'s requirenent that the district court
make a conplete record of the plea
proceedi ngs.

United States v. Noriega-Mllan, 110 F.3d 162, 166 (1st Cir

1997); see also United States v. MDonald, 121 F.3d 7, 10 (1st

Cir. 1997).

This is not to say that a defendant’s failure to seek w thdrawal
of his plea in the district court is immterial. W have said,
and reiterate, that a defendant who has not sought relief bel ow

"faces a high hurdle"” on appeal, and nmust show that there was "a
substantial defect in the Rule 11 proceeding itself.” United

States v. Mranda-Santiago, 96 F.3d 517, 522 (1st Cir. 1996);

see also Fed. R Crim P. 11(h) (providing that "[a]ny variance
fromthe procedures required by this rule which does not affect
substantial rights shall be disregarded").

A. The district court’s error
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Fed. R Crim P. 11(c)(1) provides that before
accepting a plea of guilty:

the court nmust address the defendant
personally in open court and inform the
def endant of , and determ ne that t he
def endant understands, the foll ow ng:

(1) the nature of the charge to which the
plea is offered, the mandatory m ninum
penalty provided by law, if any, and the
maxi mum possi bl e penalty provided by |aw,
including the effect of any special parole
or supervised release term the fact that
the court 1is required to consider any
appl i cabl e sentencing guidelines but may
depart from those guidelines under sone
ci rcunst ances

(Enphasi s supplied.) Here, as to the npbst serious charge, drug
conspiracy, the governnment stated unequivocally in the plea
agreenment that Santo faced a mandatory m ni mum sent ence of five
years and a forty year maxinmum  The district court reiterated
t hose mi ni mrum and maxi mum figures at the Rule 11 hearing, again
wi t hout qualification or nmention of the possibility of any
hi gher m ni runs and maxi nuns should | arger drug quantities be
found to be invol ved.

The problem the court faced was that the applicable
mandat ory m ni mum provided in the statute depended on t he anmount
of heroin for which Santo was found responsible. VWi le the
court was correct as to the mandatory m nimum applicable to

Santo under the then-assumed amounts, it was wong as to the
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mandatory mninmum ultimtely applicable given the subsequent
increase in drug quantity. The court no doubt assumed that the
governnment, if anyone, would know what anmounts should be
factored into the statutory equation. At the Rule 11 heari ng,
the district court based its unqualified statenent to Santo of
the statutory m ni mum and maxi rum on the drug quantity provided
by the governnment (100 to 400 grams). As this court has noted,
district courts often rely on the governnent’s representations
regarding facts material to the sentence, but there can be risk
in so doing, as this case denonstrates:

One nm ght expect t hat what ever t he
conplexity of the Sentencing Guidelines, it
woul d be easy accurately to advise the
def endant of the statutory penalties. But
as this case shows, the statutory penalties
t hemsel ves are sonetines conplicated; t he
def endant may be charged with nultiple
counts; and the penalties my depend on
information . . . that is not automatically
avai lable to the district judge at the tine
of the plea. Accordingly, district judges
of ten rely heavily, al t hough not
exclusively, on the prosecutor to provide
the court with a description of statutory
penalties or at least to advise the court if
it msstates the terns.

United States v. Raineri, 42 F.3d 36, 40 (1st Cir. 1994).

Where, as here, mandatory m ni muns and maxi nunms depend
on drug quantity and drug quantity attribution is not finally
determ ned until after the plea process is conpleted, the court
is obviously in a tricky position when it conmes to being able to
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accurately advise a defendant, as Rule 11 requires, of the

mandatory m nimum and maxi nrum penal ties faced. See United

States v. Padilla, 23 F.3d 1220, 1223 (7th Cir. 1994). Thi s
| ack of certainty, however, does not relieve the court of its
Rule 11(c)(1) responsibility to correctly inform a defendant,
insofar as is possible, of those mandatory m ni mum and maxi mum

penalties applicable in his particular case. See id.; see also

United States v. Herndon, 7 F.3d 55, 58-59 (5th Cir. 1993).

The dissent contends that Rule 11's requirenent was
adequately met nmerely by informing Santo of the five-year
mandat ory mnimum applicable to the lesser drug quantities
recommended by the governnent in the plea agreenent, even though
the court later found greater quantities resulting in a
mandatory ten-year mninmm and sentenced hi m accordingly.
However, advice as to a mandatory mninmum that is no |onger
rel evant can hardly achieve Rule 11's purpose, which is to
advi se a defendant of the actual consequences of his plea so
that he can realistically decide whether to plead guilty. See
McDonal d, 121 F.3d at 11-12. Here, the rule governing Santo’s
pl ea specifically disallowed Santo from w thdrawi ng the plea
notwi thstanding the court’s rejection of the governnment’s
recommended drug quantities in favor of quantifies triggering a

doubl ed mandatory m ninum See Note 1, supra. Thus, know edge
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only of +the mandatory mnmninmum attributable to quantities
recommended by the governnment could not educate Santo as to the
full array of possible consequences his plea m ght engender.

One way to ensure that a defendant is properly
informed, in the present circunstances, would be to advise as to
the different mandatory m ni nuns and mexi nuns that coul d apply,
depending on the quantity of drugs later attributed to the
def endant:

[A] prudent district judge hearing a plea

froma defendant charged under an indictnent

or information alleging a 8 841(a) violation

but containing no [or ambiguous] quantity

al |l egation[s should] sinply wal k a def endant

through the statutory mninmum sentences

prescribed in 8 841(b) explaining that a
mandat ory m ni mum nmay be applicabl e and t hat

the sentence will be based on the quantity
of drugs found to have been involved in the
offense with which the defendant i's
charged.” It is not costly in time or

effort to enunerate during the plea coll oquy
the several mandatory penalties potentially
appl i cabl e when attri butabl e drug quantities
are uncertain.

Padilla, 23 F.3d at 1224 (quoting United States v. Watch, 7 F. 3d

422, 429 (5th Cir. 1993)).

Here, the district court announced m ni nrum and maxi num
penal ti es based exclusively on the drug quantity asserted at the
time by the government. Thus the court stated, “l have to give
you five years in prison, there’'s a mandatory m ni nrum sentence.”
It did not informSanto that the statutory mandatory m ni num and
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maxi mum sent ences would change to ten years and life if Santo
wer e found responsi ble for a greater quantity of heroin.4 Hence,
as events turned out, the district court erred in informng
Santo of a mandatory mninmum that was, in fact, only half as
|l ong as that under the drug quantity |ater determ ned. See
Padilla, 23 F.3d at 1223; Herndon, 7 F.3d at 58-59.

We hold, therefore, that the court failed to conply

with the express provisions of Rule 11(c)(1) when it incorrectly

advised Santo as to the mninmm and maxi rum penalties that

applied in his case. See McDonald, 121 F.3d at 11 (court failed

to mention mandatory mninmunm); United States v. Gray, 63 F.3d

57, 60 (Ist Cir. 1995) (court stated that ten years was nmaxi mum

sentence, when it in fact was mandatory mininmun); United States

V. Lopez-Pineda, 55 F.3d 693, 695-696 (1st Cir. 1995) (court

failed to nmention mandatory m ni num .

B. | npai rnent _of substantial rights

Qur determnation that the district court erred in

failing toinformSanto of the correct, higher mandatory m ni mum

4Al t hough later in its colloquy the court was careful to
instruct that it was not bound by the sentencing guidelines, no
such cautionary statenent acconpanied its discussion of the
statutory mandatory m ninmm Santo could have reasonably
bel i eved, therefore, that while the contenpl ated gui deli ne range
of 87 to 108 nonths was subject to change depending on the
court’s findings, the mandatory m ni num would al ways be five
years.
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applicable in his case does not end matters, however. Fed. R
Crim P. 11(h) provides: "Any variance from the procedures
required by this rule which does not affect substantial rights
shall be disregarded.” A guilty plea should be set aside only
for errors that inplicate the "core concerns” of Rule 11, which
include the defendant's know edge of the consequences of the

guilty plea. See Noriega-MIlan, 110 F.3d at 166; Gray, 63 F. 3d

at 60. We reviewthe totality of the circunmstances surrounding

Santo’s Rule 11 hearing to ascertain whether his substantia

rights were affected by the error. See United States .

Cotal -Crespo, 47 F.3d 1, 4-5 (Ist Cir. 1995).

Regarding the court’s failure to tell Santo that he
m ght be maximally sentenced to |ife inprisonnent, rather than
just forty years, the district court, on its own initiative,
sought to correct that error at the sentencing hearing by
stating that Santo could withdraw his plea if a sentence of nore
than forty years were found to be required. Because Santo’s
actual sentence did not exceed fourteen years, the scenario
menti oned by the court did not arise. Santo does not contend on
appeal that the court’s Rule 11 m sstatenment concerning the
potential maximum was, in |light of what transpired at

sentenci ng, other than harm ess error.
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The nore difficult question is the inpact of the
m sstat ed mandatory m ni rumof five years rather than ten years.
At the Rule 11 hearing, as in the witten plea agreenent, the
prosecution openly declared that Santo’ s probable guideline
sentence was 87 to 108 nobnths, or approximately seven to nine
years. Such a sentence was conpatible with a five-year
mandat ory m ni nrum but would be barred by a ten-year nandatory
m nimum \While Santo was advised that the court was not bound
by the governnent’s proposed sentencing range, he received no
intimation at the Rule 11 hearing that the 87 to 108 nonth range
was too lowto be statutorily | awful under the mandatory m ni mum
that ultimately was found to apply in his case. Nor was he told
that there was any possibility that a higher nmandatory m ni mum
m ght control. The question, then, is whether Santo can be said
to have understood the consequences of his plea given the
district court’s failure to call to his attention, as Rule 11
requires, the mandatory mninum that actually canme to apply in
his case. We conclude that it is sufficiently likely that Santo
m sjudged the consequences of his plea in light of the court’s
m sinformati on so that he nust be allowed to withdraw his plea.

The present situation is not unlike that in United

States v. Hernandez-W]lson, 186 F.3d 1 (1st Cir. 1999). There,

as here, the defendant was not advised that the government’s
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cal cul ated sentence was |egally unsustainable. | n Hernandez-

W [ son, the government recommended a thirty-nonth sentence on
the condition that the defendant conply with the requirenents of
the “safety valve” provision, which would permt the court to
sentence him below the mandatory m ni mum See id. at 2.
Unbeknownst to both parties as well as the district court at the
time the defendant entered his guilty plea, the safety valve
provi sion was not available due to the defendant’s crim nal
hi story; hence, he had no possibility of receiving a sentence
| ess than the sixty-nonth mandatory mninum See id. at 4. W
hel d that the defendant coul d have reasonably m sunderstood the
consequences of his guilty plea, which affected his substanti al
rights. We allowed himto withdraw his guilty plea despite his
failure to raise the issue below. See id. at 5.

The case of Raineri, 42 F.3d at 36, is also
instructive, even though, there, the district court’s error was
found harnl ess. In Raineri, the defendant was told that he
faced potential inprisonment of thirty-five years and a maxi num
fine of $20, 000. The parties and the court were apparently
unaware that the defendant’s crimnal history subjected him
instead to a mininmum sentence of twenty years and a maxi mum of
forty-five years, plus a maximum fine of $25,000. See id. at

40- 41. The district court later sentenced himto ten years
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i nprisonment and ordered himto nake restitution in the amunt
of $5988. See id. at 40. Hence, the sentence the defendant
received (as well as the sentence discussed at the Rule 11
heari ng) was shorter than the actual mandatory m ni mum See id.
at 42. This court concluded that the defendant’s substanti al
ri ghts were not inpaired by the m sinformation, as there was “no
i ndication that the msinformation given to Raineri at the Rule
11 hearing led himto expect a |l esser penalty than he actually

received.” |d.; see also McDonald, 121 F.3d at 11-12 (failure

to state mandatory mninum did not affect defendant’s
substantial rights where guideline sentencing range outstri pped
applicable mandatory m ninmum and defendant could not have
reasonably hoped for shorter sentence).

Here, Santo reasonably could have expected from the
information given, including in particular the inaccurate five-
year mnimum that he mght receive a significantly lighter
puni shment than the fourteen-year sentence he eventually
received. Unlike McDonald, the governnent cal cul ated a sentence
of 87 to 108 nonths at the Rule 11 hearing, well wunder the

undi scl osed mandatory m ni mum of ten years.® It is true that

The governnment argues that the district court’s error in
this case shoul d be consi dered harm ess, as in McDonal d, because
Santo’s sentence was cal cul ated under the guidelines, wthout
reference to the statutory mandatory mnimm We do not find
this convincing. As Rule 11 inplicitly recognizes, the
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Santo would have no valid conplaint to a |onger guideline
sentence based on a higher drug quantity, but he was entitled to
know that a higher drug quantity mght |ead to a doubled
mandat ory m ni mum t hat woul d renove any possi ble discretion the
court mght have retained to give a sentence bel ow ten years.
The district court may have inadvertently further encouraged
Santo’s expectations of a shorter sentence by stating that
“probably [the prosecutor]’'s the person who is |ooking for the
nost severe sentence,” suggesting that Santo night reasonably
anticipate a sentence no greater than the one being di scussed.
I n any case, there was no suggestion fromthe government or the
court that an increase in drug quantity, besides affecting
Santo’ s gui deline range, would pose an insurnmountabl e statutory
bar to sentences within the range discussed at the Rule 11
heari ng.

What occurred controverts the purpose behind Rule 11's
requi renment that the district court informa defendant of, and

determ ne that he understands, the applicable mandatory m ni mum

mandatory mnimum nmay be relevant to the defendant’s
expectati ons regardl ess of the guideline sentencing range. See
McDonal d, 121 F.3d at 11-12; see also Noriega-MIlan, 110 F.3d
at 166. Mor eover, the absence of prejudice in MDonald was
supported by the fact that the guideline range exceeded the
undi scl osed mandatory minimum  As explained supra, this case
differs in that the stated guideline range was one to three
years shorter than the statutory mandatory m ni num
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sentence. That purpose is “to ensure that the defendant is not
i nduced to change his plea because of a totally unrealistic
expectation as to how mld a sentence he mght receive.”

McDonald, 121 F.3d at 11-12; see also Noriega-MIlan, 110 F. 3d

at 166. The nmisinformation that the m ni num sentence was only
five years reasonably could have affected Santo’s decision to

change his plea to guilty. Cf. Hernandez-W1lson, 186 F.3d at 6;

Gray, 63 F.3d at 61. Had he known that a ten-year mandatory
m ni mum m ght apply, so as to preclude the sentencing range
di scussed at the Rule 11 hearing, his expectations m ght
concei vably have been | essened, along with his willingness to
pl ead. We conclude, therefore, that the district court’s
erroneous advice as to the mandatory m ni nrum sentence affected
Santo’'s substantial rights, and we hold that Santo nust be

permtted to withdraw his plea. See Hernandez-W1son, 186 F. 3d

at 6; Gray, 63 F.3d at 61.

Reversed and remanded for further proceedi ngs not

i nconsi stent with this opinion.

Di ssent to foll ow.
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SCHWARZER, Senior District Judge, dissenting. I
respectfully dissent. This appeal presents two issues: (1) Dd
the district court fail to conply with Rule 11; and (2) if it
did, did the error inmpair Santo’ s substantial rights.

(1) Rule 11 states that “the court nust . . . inform
t he defendant of . . . the mandatory m ni num penal ty provi ded by
law, if any, and the maxi mum possi ble penalty provided by | aw.

." Fed. R Crim P. 11(c)(1). The district judge inforned
Santo at the plea hearing that the mandatory m ni mum sentence
was five years. He did so on the basis of the information
provided in the plea agreenent. The agreenent stated that the
rel evant Count One carried a mandatory m ni nrum of five years.
It further stated that the “parties agree to take the position
in connection with the drug counts that Santo is accountabl e for
at |l east 100 granms of heroin . . . and the five year m ninmm
mandat ory provision is applicable.” Slip op. *(3). Because it
had no information raising the possibility of a higher m ni num
sentence, the court did what the rule required.

The mpjority holds that “the court failed to conply
with the express provisions of Rule 11(c)(1) when it incorrectly
advi sed Santo as to the m ninum penalties that applied in his
case.” Slip op. *(14). In considering that holding, it is

critical to appreciate what this case does and does not invol ve.
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This is not a case in which, at the time of the plea, the drug
guantity was undeterm ned, nor is this a case in which the judge
failed altogether to advise the defendant of the applicable
mandatory m nimum  The “m ni num penalties that applied in his
case” as of the time of the Rule 11 colloquy were those that
applied to the drug quantity on which defendant and the
governnment had agreed in the plea bargain that was before the
court when it took the plea. Slip op. *(3). That the Probation
Depart nment subsequently increased the drug quantity attri buted
to Santo, recommending a ten-year mandatory m ni nrum does not
retroactively infect what the district court did with error.

The mpjority treats this as a case in which the drug

guantity attribution is not finally determ ned until after the
pl ea process is conpleted. Slip op. *(12). |In such a case of
“lack of ~certainty,” the district court nust inform the

def endant of the different mandatory maxi nunms and m ni muns t hat
could apply. Slip op. *(13). The mpjority quotes from United
States v. Watch, 7 F.3d 422 (5" Cir. 1993), in which the court
said that “a prudent district judge hearing a plea from a
def endant charged under an indictnment or information alleging a

8§ 841(a) violation but containing no quantity allegation my

sinmply wal k a defendant through the statutory m ni mum sentences

prescribed in 8§ 841(b) explaining that a mandatory m ni mum may
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be applicable and that the sentence wll be based on the
quantity of drugs [attributed to the defendant].” 1d. at 429
(enmphasi s added). In the instant case, of course, the
governnment had infornmed the court at the plea hearing of the
guantity attributed to defendant. And the court’s statenent in
Wat ch i s dictumbecause the conviction was vacated on the ground
that the court did not informdefendant of any mandatory m ni mum

sentence. See id. at 428 n.5. Simlarly, in United States v.

Her ndon, 7 F.3d 55 (5" Cir. 1993), and United States v. Padilla,

23 F.3d 1220 (7tM Cir. 1994), reiterating the Watch dictum the
convictions were reversed because the court had failed to i nform
t he def endant of any applicable mandatory m ni numsentence. See
Her ndon, 7 F.3d at 56; Padilla, 23 F.3d at 1222 n. 2.

But this is not such a case. Here, the drug quantities
attributed to Santo had been determ ned by the plea agreenent.
A careful and reasonable district judge cannot be expected to
warn the defendant that the Probation Departnment m ght change
its mnd later and report a larger drug quantity at sentencing.
VWhat the district court does at the Rule 11 hearing nust be
judged, not with the benefit of hindsight but by the state of
affairs at the time. To require the district court in a case
such as the one before us to inform a defendant of all the

different mandatory mninmunms and maximuns not only is not
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required by Rule 11 but also would seemto confuse rather than
hel p the defendant.

There is no authority for the proposition that the
district court’s failure to inform a defendant that a greater
gquantity of drugs m ght be attributed to himat sentencing than
what the governnment had commtted to in the plea agreenment,
bringing into play higher nmandatory mninmuns, constitutes
reversible error, nor can such a requirenent be read into Rule
11(c)(1).

| ndeed, torequire district judges to i nformdefendants
of all the different mandatory mninmunms will underm ne the
pur pose of Rule 11(c) to ensure defendants will make informed
deci si ons. It will also work to the prejudice of future
def endants (even if it helps Santo in this case). That is
because a defendant in Santo’s position, who entered a plea in
reliance on the plea agreenent, woul d have a basis for nmoving to
withdraw his plea at sentencing if the PSR at that point
increased the drug quantity over what the governnment had
represented in the agreenment--not because the court is bound by
the sentence contenplated by the agreenent (which it is not
under Rule 11(e)(1)(C)) but because the governnent has
established the factual basis for the plea. |If, on the other

hand, a defendant at the plea <colloquy 1is told that
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notwi thstanding the ternms of his plea agreement, a greater
m ni mum sent ence may apply than what the agreenent provided for,
he has no ground for conplaint if the PSR |later states a drug
gquantity exceeding that specified in the plea bargain.

(2) Assum ng nonet hel ess that the district court erred,
the question is whether the error inpaired Santo’s substanti al
rights. The majority holds that “it is sufficiently likely that
Santo m sjudged the consequences of his plea in light of the
court’s msinformation so that he nust be allowed to w thdraw
his plea.” Slip op. *(16). As noted above, the information
Santo received at the tine of the plea was correct; it was only
by reason of a subsequent wunforeseen devel opnent that the
factors controlling his sentence changed. |In any event, United
States . McDonal d, 121 F.3d 7 (1t Cir. 1997), IS
i ndi stingui shable fromthe instant case. The court there held:

In the case at hand, the error did not inpair the
appellant’s substantial rights. The court inmposed a
sentence of 135 nonths— fifteen nonths | onger than the
mandat ory m ni num-and cal cul ated t hat sentence wi t hout
any reference to the mandatory m ninmum It is,
therefore, readily apparent that because the guideline
sentencing range (at its nadir) outstripped the
mandatory m ni mum the |atter had no rel evance to, and
no actual effect wupon, the appellant’s sentence.
Consequently, the district court’s failure to apprise
t he appellant of the mandatory m ni num was an error
that did no discernible harm
ld. at 11. So here, the district court perforned the guideline

cal cul ati on without reference to the mandatory m ni num arriving
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at an offense |l evel of 33 which, given Santo’s crimnal history
category IIl, resulted in a guideline range of 168-210 nonths.
As in MDonald, the bottom of the range “outstripped” the ten-
year mandatory m ni mum

The majority notes that at the plea hearing, the
governnment, in response to the court’s question, estimted a
sentenci ng guideline range that did not outstrip the ten-year
mandat ory m ni num Slip op. *(18 n.b5). McDonal d does not
require reversal on those facts. MDonald is silent on whether
any sentencing gui deline range was nentioned at the Rule 11 plea
col l oquy; rather, it turned on the guideline range cal cul ated by
the judge at sentencing with the aid of the parole officer’s PSR
recommendati on, and that range exceeded the mandatory m ni num

McDonald holds that failure to inform the defendant of the
appl i cabl e mandatory m ninum at the Rule 11 hearing does not
impair his substantial rights where that m ni rum was bel ow t he
appl i cabl e sentenci ng gui deline range.

To sum up, Santo may have been unfairly treated when
he was anmbushed by a revised PSR at the sentencing hearing. He
may well have been entitled to withdraw his plea had he asked.
That he failed to do so, however, does not neke what the
district court did reversible error.

For these reasons, | would affirmthe judgnment.

-29-



- 30-



